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Current Vopics. 

MVHE suggestion that jurors should be 
given a more or less rigid health exam- 
ination before entering the box, which has 
been made recently, seems worthy of serious 
consideration. In advocating the proposi- 
tion, the Rochester Democrat and Chronicle, 
which is edited by a trained lawyer, cites two 
this State, the last few 
months, as furnishing ample proof of the 
need of some such precaution. 


cases in within 
These are 
the Thorn murder case, in New York, and 
the case of Geo. A. Smith, charged with 
shooting his wife in Rochester. In the for- 
mer, it will be remembered, one of the jurors 


became seriously ill at a critical stage in the 


trial, and in a short time died, necessitating ! 


the dismissal of the eleven jurors and the be- 
ginning of the trial over again, causing a 


vexatious and expensive delay, if not the life | 


of the juror-victim. The latter, our contem- 
porary thinks, might have been saved had 
the juror in the first place been given a 
In the Roch- 
ester case, after nearly three weeks had been 
consumed in the trial, one of the jurors, 


proper medical examination. 


Stephen W. Adwen, a man past 60 years of 
age, was taken sick with some form of stom- 
ach trouble, and although he did not die, he 
was unable to resume his duties as a juror, 
and the case was put over until fall. Such 
delay, particularly in capital cases, is not only 
expensive, but is very liable to end in a mis- 
carriage of justice, or at least to contribute 
materially toward such a lamentable result. 


Vor. 58 — No. 4. 


Single | 








1 Our contemporary says the fact was devel- 
_ oped, after it was too late to mend the mat- 


ter, that Mr. Adwen was hardly recovered 
from a severe illness of a similar nature when 


ihe entered the jury box—a fact which 


addresses on legal topics, or discussions on questions of timely | 


might easily have been learned by a few 
questions put to him before his acceptance as 
a juror. The Democrat truly says: “ It re- 
quires a strong constitution, and particularly 
a healthy stomach, to endure the strain of 
long weeks in the jury box on a murder trial. 
The men are mostly called from some form 
of labor or business involving exercise of 


some nature. They are confined in a close 


court-room for eight or nine hours a day, 
and are then marched to their hotel, where 
they eat rich food and take little or no exer- 
cise. [very juror drawn, in a murder trial 
at least, should give a clean bill of health be- 
fore his final acceptance.” Our contempo- 
rary’s suggestions are timely, and of more 
importance, perhaps, than might appear at 
first glance. The drain and strain upon the 
physical forces of the jurors in protracted 
trials — the poor judge and counsel are not 
now the objects of our sympathy, though 
heaven knows they are entitled to it to a 
greater extent than the jurors, perhaps — is 
undoubtedly great, and none but good men, 
in the physical sense, should go into the 
box — though, of course, mentally they may 
be as weak as the weakliest. 

The conviction and sentence of Mrs. 
Place, in Brooklyn, for the crime of murder 
in the first degree, directs public attention to 


| the fact that if the sentence be finally carried 


out Mrs. Place will be the first woman in this 
State to die in the electric chair, and the sixth 
to suffer the death penalty. As to the fair- 
ness of the trial and the righteousness of the 
sentence there seems to be little, if any, 
question. Mrs. Place killed her step-daugh- 
ter and attempted to murder her husband 
when he returned home at night. 
ties lived 


The par- 
in comfortable circumstances in 
one of the most respectable portions of the 
city. . The woman appears to have hated the 
daughter because of her father’s devotion to 
her, and the daughter was murdered in the 
most cruel and deliberate manner. Already 
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one of the metropolitan journals of the 
“ vellow stripe” has started in to manufac- 
ture public sentiment against the execution 
of a woman —an effort which it is to be 
hoped will not meet with success. Revolting 
as is the spectacle of a woman taking her 
place in the death chair, the crime for which 
she has been sentenced to suffer death was 
much more Without doubt 
strong efforts will be made to save Mrs. 
Place by sentimentalists, but it would be 
difficult to assign any good reason why, in 
the matter of inflicting the death penalty, 
there should be any discrimination between 
the sexes. 


revolting. 


The Supreme Court of Ohio decided, in 
Markley v. Village of Mineral City, reported’ 
in xxxx Weekly Law Bulletin, 47, that a 
municipal corporation is without capacity to 
acquire land by purchase for the purpose of 
donating the same to a corporation or person 
as an inducement to build and operate manu- 
facturing plants within the municipality ; and 
that corporate funds paid out in the at- 
tempted purchase of land for such purpose 
are unlawfully expended, and a deed pur- 
porting to convey such land is without legal 
effect. The court went even further than 
this, holding that where, for the purpose 
stated, a village has undertaken to purchase 
and acquire title to land, and afterwards 
brings action against the grantee to set aside 
the conveyance and obtain a reconveyance 
of the property, with possession thereof, a 
court of equity will not lend its aid to either 
party, but will leave them where they have 
placed themselves. The village, in this case, 
found itself in the position of applying to a 
court of equity for affirmative relief under 
circumstances showing that it was itself in 
the wrong. Nor could the provisions of the 
Revised Statutes apply, in order that the at- 
tempt of the village to convey to Markley 
might be treated as an illegal loan or deposit 
of the property of the village which, by the 
provisions of the statutes, it was authorized 
to recover back. The court pointed out that 
the land in question was never the property 
of the village — that the spirit if not the let- 
ter of the statute was violated by the act of 





the municipal officers in unlawfully paying 
out money for the property — not in their 
futile attempt to convey what the village did 
not own. Hence the court refused to hold 
that while the municipality was not bound 
by the illegal acts of its officers, it might | 
nevertheless affirm in part what they did, 
and thus reap whatever benefit might result 
from their acts. To the contention that to 
deny the relief sought by the village would 
be to put it in the power of the village au- [ 
thorities to make wrongful use of corporate [7 
funds, and then refuse relief to the wronged [7 
corporation, the court replied that if the ven- 
dors, at the time of the attempted convey- 
ance to the village, and the receipt by them 
of the alleged purchase-money, were aware 
of the purpose of the village authorities in 
their attempt to acquire the property, no 
reason was perceived why an action might 
not be maintained to recover of them the 
money thus illegally appropriated, and, fail- 
ing that remedy, it was not impossible that 
the village officers, who thus undertook to 
make unauthorized use of the village funds, 
might be liable. The latter questions, how- 
ever, not being properly before the court, 
were not decided. It would seem that this 
decision ought to do much to stop the too 
common practice, particularly in western 
cities and villages, of using corporate funds 
unlawfully, with the idea of distancing rivals 
in the race for commercial or manufacturing 
supremacy. 


Damp beds and the liability of inn-keepers 
for putting guests into them were aired in 
an action tried in Ireland recently, an inter- 
esting and amusing account of which we find 
in the Derry (Ireland) Journal. The case 
was heard at the Lithikenny Quarter Ses- 
sions, before his honor Judge Webb. Mr. 
William Harkin, of Cresslough, brought an 
action against the Lough Swilly Hotel Co., 
Ltd., Buncrana — somebody, by the way, 
ought to bring another action against the 
man who named the hotel — to recover £50 
damages “by reason of the negligence of 
the defendants and their servants in the 
treatment and accommodation of the plain- 
tiff, whilst a guest at their hotel, in the 
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q month of March, 1898, whereby the plaintiff 
r became ill and was put to expense in medi- 
| cal attendance and otherwise.” In answer 
| to his honor’s inquiry as to what was the act 
d of negligence in the case, Mr. McFadden, 








counsel for plaintiff, said it was by reason of 









































































1, the defendants having put the plaintiff into a 

It damp bed for two nights, as a result of 
0 which he contracted a severe attack of influ- 
id enza, and was threatened, in addition, with 
1- congestion of the left lung. His honor said 
te |) that when he had heard the case was to be 
df) brought up before him, he had consulted all 
n- the law books, but had been unable to find 
y- any case in which there had been a suit over 
m a damp bed. He thought he would be per- 
re fectly justified in nonsuiting the plaintiff on 
in the spot, on the mere statement of the case, 

no but reconsidered such determination and 
ht permitted evidence to be taken. The plain- 
he tiff told a harrowing tale of woe — how he 
uil- was put into a top — not a tip-top — room, 
vat without any fire or fire-place, and a bed so 
to ily provided with covering that one of the 

ds, servants put a rug on top of it. Further- 
yw- more, he believed the bed-covering — what 
rt, there was of it—-was damp; at all events, 
his he soon after leaving the Hotel Lough Swilly 
too fell sick, and had to be attended for some 
ern time by Dr. Byrne. Miss Cooper, one of the 
nds employes of the hotel company, deposed that 
vals a few days before the arrival of Mr. Harkin 
ing the bed-clothes had been thoroughly aired, 
as well as the bed itself. She remembered 

going to see the plaintiff when he com- 

pers plained of being unwell. He was then in the 
1 in smoking-room. He said he thought he had 
iter- caught a chill, and that he did not feel well 
find when leaving home. He did not mention 
case — anything about a damp bed, nor did he do 
Ses- } so, so far as the witness knew, during his 
Mr. — stay in the hotel. His honor, in announcing 
t an} his decision to dismiss the action, said the 
Co., § obligations of hotel-keepers were well laid 
way, | down — that is, to receive anybody who of- 
the f fered himself, and to be responsible for the 

£50 § goods and property of the guest while there. 
ce of & “ But,” remarked his honor, with fine phi- 
the §} losophy, “if a man goes to a hotel to dine,and 

ain- fH} instead of, as he expected, getting spring 





lamb or spring chicken, he gets tough meat, 














which brought on indigestion, whereby he 
was obliged to consult a doctor, and whereby 
he was kept out of work for a fortnight, 
would the hotel proprietor be responsible in 
a court of law?” His honor might have in- 
dulged in another supposititious case: Sup- 
pose a man stopping at a hotel orders a nice, 
juicy, tenderloin steak, and instead gets a 
strip of fibrous stuff much more resembling 
shoe-leather, upon attempting to masticate 
which he fractures his false teeth, is the land- 
lord liable for the price of a new set, or the 
cost of making the injured set as good as 
new? We trow not. Clearly, Mr. Harkin, 
of Cresslough, had a weak case, which his 
honor was well justified in laughing out of 
court — after he had given it a proper airing. 





The power and duty of the State to make 
reparation for judicial errors, to which sub- 
ject we have heretofore referred, pointing 
out the practice in vogue in European coun- 
tries, is denied by the New York Supreme 
Court, Appellate Division, Third Depart- 
ment, in Roberts v. State (May, 1898, 51 N. 
Y. Supp. 691). John Roberts was convicted 
of burglary and sentenced in 1877 to State 
prison, where he served nearly two years, 
until pardoned, on the discovery of facts con- 
clusively proving his innocence. Chapter 
342 of the Laws of 1895, which was passed in 
his interest, authorized Roberts to present a 
claim to the board (now court) of claims 
for damages sustained by him by reason of 
such improper conviction and imprisonment, 
and also authorizing the board of claims to 
hear and pass upon Roberts’ claim, and 
award such compensation for the damages 
sustained by him as might appear to be just 
and proper. Roberts subsequently obtained 
a judgment of indemnity of $7,500, from 
which both parties appealed — the claimant 
on the ground of the insufficiency of the 
award, and the State on the ground that the 
enactment of such a statute was invalid. 
The result was that the judgment of the 
board of claims was overruled, and the con- 
tention made in behalf of the State was sus- 
tained. The Appellate Division held that the 
legislature possesses no power to annul the 
final judgment of a court of competent juris- 


52 


THE ALBANY LAW JOURNAL. 





diction, or to try the questions necessarily 
passed upon in the rendition of such judg- 


ment, or to authorize any board or tribunal 
created by it to exercise such powers. The 
learned justices declared that if the act under 
consideration could be sustained, they saw 
no reason to doubt that, in any case where a 
person has been convicted of a crime and 
imprisoned, the legislature, on his being par- 
doned, or on the expiration of his term of 
imprisonment, might retry the question of 
his guilt or innocence, or authorize a tribunal 
of its own selection to do so, and might 
thereupon sanction an allowance of a claim 
for damages against the State. They said 
that the effect of holding that the legislature 
possesses this power would be deplorable, 
for judgments in criminal cases would then 
only be final, effectual and valid at the will 
of the legislature. Commenting upon this 
decision, the Albany Argus says, with much 
force and truth: “ Assuming that courts are 
infallible and can do no wrong, this decision 
may be technically correct, but it has always 
been the boast of our system of jurispru- 
dence that there is no wrong without a rem- 
edy, and what greater wrong can there be 
than the infliction of punishment upon the 
innocent? The opinion of the Appellate 
Division seems to be based upon the possible 
inconvenience of allowing the legislature or 
the Court of Claims to review the judgments 
of the criminal courts. But this might be 
obviated by the enactment of a statute sim- 
ilar to the provision in the French * Code 
dinstruction criminelle, which empowers 
the Court of Cassation at any time to revise 
judgments of condemnation and take proofs 
of innocence. In France this has sometimes 
been done years after an unjust sentence was 
not only imposed, but suffered, and’ the in- 
nocent have been rehabilitated and indemni- 


fied.” 


‘The leading article in next week’s issue 


will be entitled “ Abraham Van Vechten, the 
Father of the Bar of the State of New York,” 
by Mr. L. B. Proctor, of Albany. It will be 
embellished with a fine half-tone illustration, 
reproduced from the life-size oil painting in 
the Court of Appeals corridor, Capitol, Al- 





our having first severed them from the land. 





7 


bany. The article is rich in historical inter- 
est, giving many details in the life of this 
great lawyer and jurist not generally known, 
with a review of several of the most cele- 
brated cases with which he was profession- 
ally identified during his long, active and 
Van Vechten is an 
historic name in the capital of New York, 
and some idea of the veneration for the 
memory of Abraham Van Vechten may be 
obtained from. the fact that the pew which he 
so long occupied in the old “ Two-Steeple 
Church” in this city is reserved and set 
apart even to this day. The article is written 
in Mr. Proctor’s best style, which is a suffi- 


distinguished career. 


cient guarantee of its high literary quality, 
and the many interesting historical features 
touched upon have been carefully verified 
through laborious research. 

‘pie 


Rotes of Cases. 


Statute of Frauds — Verbal Sale of 
Roland, decided by the Supreme 
Court of Texas in May, 1898 (45 S. W. R. 795), it 
was held that, in the absence of evidence to the 


Suilding. — 
In Brown v. 


contrary, the owner of real estate, who puts an 
apparently permanent structure upon his land, will 
be considered to have done so with the intent to 
make it a part of the land, and a verbal sale oi 
such structure, without first severing it from the 
land, is void under the Statute of Frauds. 

The court said in part: 

The case before us does not call for an opinion 
as to the validity of a verbal sale by a tenant of 
niachinery so attached to the freehold by him that 


the has the right to detach and remove same, nor 


of such a sale by the owner of the land, who in- 
tended at the time of attaching same that it should 
not become a permanent accession to the freehold. 
It seems to be generally held that in such cases, at 
least as to the former, the things attached, having 
never ceased to be personalty, can be conveyed 
without writing. The question for us to determine 
is whether Montgomery, the owner of the land, 
having placed the apparently permanent structures 


,upon the same without any proved intent that they 


were not to be permanent accessions thereto, could 
: subsequently make a valid verbal sale thereof with- 
We 
‘are of opinion that he could not. In the absence 
of evidence as to his intention, the law presumes 
‘that the owner, in attaching improvements of this 
- character to the land, does so “with a view to a 
‘lasting enjoyment of his estate, and for its con- 
‘tinned enhancement in value,” and therefore same 
ybecomes a part of the land (Tifft v. Horton, 53 
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N. Y. 377; Hutchins v. Masterson, 46 Tex. 551; 
Jones v. Bull, 85 Tex. 136, 19 S. W. 1031), and 
*. sale of it, even by the owner of the land, would 
be void, because in conflict with the Statute of 
Frauds.” (Hutchins v. Masterson, supra.) 
from 


Since 
Montgomery to Roland 
passed no interest, the subsequent deed executed 
by the former to Johnson, and the trust deed exe- 
cuted by Johnson, and its foreclosure as aforesaid, 
the title to Brown, notwithstanding the 
verbal sale to Roland, the attempted verbal reser- 
vation of his rights at the time of the conveyance 
from Montgomery to Johnson, and the 
Brown at the date of said trust 


verbal sale 


} 
tie 


passed 


notice 
deed. 
The verbal sale being contrary to the statute as to 
Montgomery, in order to give him the full pro- 
tection of the statute it must be held that he could 
convey the property free of same, though ‘this ven- 


thereof to 


dec, Johnson, had full notice thereof, and having 
conveyed the land by deed in general terms, with- 
ont expressing any reservation of Roland’s rights, 
such terms of the deed cannot be varied by in- 
grafting thereon such parol reservation. 
v. Blakely, 70 N. C. 368; 
07: Madigan v. 


(Latham 
Zond v. Coke, 71 N. C. 
McCarthy, 108 Mass. 376; Pierce 
v. George, Id. 78; Burnside v. Twitchell, 43 N. H. 
300. ) 

Swindling — What Constitutes — Evidence — 
Other Crimes — Subsequent Acts — Possession of 
State v. Wilson, decided by the 
Supreme Court of Minnesota in June, 1898 (75 N. 
W. R. 715), the following is the official syllabus: 

t. W., 


one Cook, which was committed substantially as 


Devices. — In 


C. and F. were confederates in swindling 


follows: C., having struck wp an acquaintance with 
Cook, proposed a walk, and while walking, pre- 
terded to have found on the sidewalk a small pad- 
lock, which he exhibited to Cook, and showed him 
how it could be opened without a key by touching 
a secret spring. Subsequently they met W., a 
pretended stranger, to whom C. showed the lock, 
stating that he (W.) could not open it without a 
kev. W. offered to bet $10 that he could. C. ac- 
cepted the bet, and called Cook aside, saying: “I 
have only $5. You throw in $5 and I will give it 
back when we teach W. a lesson.” Cook gave C. 
the $5, which, with $5 of his own, C. gave to W. 
While W. was pretending to be attempting to open 
the lock, F. came up, and, personating a policeman 
and displaying a policeman’s 
threatened to arrest them for gambling on the 
street. W. ran away with the money, and then F. 
arrested C. and Cook, and pretended to be taking 
then: to the police station. On the way, F., hav- 
ing ascertained how much money Cook had, re- 
leased him upon his paying him $50 and promising 
to leave the city. Held, that the $5 was obtained 
from Cook by means of a false token, trick or 
device within the meaning of Gen. St. 1894, § 


star on his coat, 





6595, notwithstanding the fact that he did not join 
in the bet, and had at the time such confidence in 
C. that he would have let him have the money for 
a purpose other than betting on the lock. 

2. Also, that it was competent to prove what 
happened after F. appeared on the scene, for the 
purpose, if no other, of characterizing what had 
preceded, the whole being all one transaction, and 
done in furtherance of the 
Cook. 

3. Where the crime for which a defendant is 
being tried is one of a system of successive frauds 
or swindles of the same kind in which he had been 
engaged, it is competent for the State to prove 
that fact, as tending to prove a criminal intent. 

4. It was also competent to prove that when C. 
wis arrested, about two months after the commis- 


scheme to swindle 


sion of the offense, he had upon his person a 
policeman’s star similar to the one worn and dis- 
played by F. 

The statute referred to reads as follows: “ Who- 
ever by means of three-card monte, so-called, or of 
any other form or device, sleight of hand or other 
means whatever, by use of cards or instruments of 
like character, or by any other instrument, trick or 
device, obtains from another person any money or 
other property of any description, shall be deemed 
guilty of the crime of swindling.” 


———__@—__—___—— 


CHEEK VERSUS SIAM. 


A Brier History oF THE CLAIM OF Dr. CHEEK 
AGAINST THE KING OF SIAM, AND THE RESULT 
OF THE ARBITRATION, 


ORIGIN OF THE CLAIM. 
iV R. MARION A. CHEEK, a native of North 
pt C 


arolina, went out to Siam many years ago 
as a medical missionary of the Congregational 
Church. 
fession, saved the life of one of the queens, and 
became persona grata with the king. He married 
there Sarah Bradley, daughter of the noted Dr. 
Bradley, so long a missionary in Siam. 

After Dr. Cheek’s attention was 
drawn to the teak business, and later he became 
one of the best known and most successful mer- 
chants in that line in the Far East. He withdrew 
from the mission practice and carried on a large 
business in cutting and rafting down this valuable 
wood. 

In 1887 and 1888 the had in logs and credits, in 
elephants and supplies, property to the amount of 
some eight hundred thousand ticals. (This is a 
silver coin now worth some 28% cents; then worth 
twice that sum.) The teak business, however, re- 
quires a long purse and unlimited credit, and by 
reason of bad years he was unable to make as 
much from his enterprise as he would have done 


He made a notable success in his pro- 


some years 
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had he had this credit. In this condition he and 
the royal treasurer, Prince Warawan Nakorn, con- 
cluded an agreement evidenced by the following 
mortgage: 

“T, Marion A. Cheek, resident of Chieng Mai, 
for and in consideration of the sum of six hundred 
thousand (ticals 600,000) ticals, to be paid to me 
and on my account by H. R. H. Prince Warawan 
Nakorn, according to the terms of articles of 
agreement drawn up and signed this 23d day of 
April, 1889, by and between H. R. H. Prince War- 
awan Nakorn of the first part and Marion A. 
Cheek of the second part, do hereby grant and 
sell unto H. R. H. Prince Warawan Nakorn, and 
his assigns forever, the teak wood and elephants 
being my lawiul property. 

“ Provided, nevertheless, and this mortgage is 
upon the condition that if the said M. A. Cheek 
shall pay or cause to be paid to H. R. H. Prince 
Warawan Nakorn, or his assigns, the said sum of 
six hundred thousand ticals (600,000), with interest 
thereon at the rate of seven and one-half (74 p. c.) 
per cent. per annum from the date of the payment 
of the same to M. A. Cheek, or on his account, by 
H. R. H. Prince Warawan Nakorn, then this 
mortgage shall be void, otherwise to remain in full 
force and effect. 

“ And provided further, that until default be made 
by M. A. Cheek in the performance of the con- 
ditions of this mortgage, or of the performance of 
the conditions of the said articles of agreement 
for the working of teakwood, drawn up and signed 
this 23d day of April, 1889, by and between H. R. 
H. Prince Warawan Nakorn and M. A. Cheek, it 
shall be lawful for M. A. Cheek to retain posses- 
sion of and to have the management of the said 
teakwood and elephants to use the same for the 
joint benefit of H. R. H. Prince Warawan Nakorn 
and M. A. Cheek, according to the conditions of 
the said articles of agreement hereinbefore men- 
tioned. (Signed) M. A. CHEEK. 

“ (Signed) Devawoncse, Witness.” 


The additional sum wf ticals 200,000 was later 
given by Siam to Cheek on the above security. 

The articles of agreement mentioned are sub- 
stantially as follows: 

“1. Prince Warawan Nakorn agrees to advance 
the six hundred thousand ticals (later increased to 
800,000) to be used in the working of teak forests 
and in the purchase of teakwood. 

‘2. Cheek to execute bill of sale mortgage on 
all teakwood in his hands — except certain logs 
exempted — and which he shall acquire during the 
pendency of this agreement, also on seventy-six 
elephants now belonging to Cheek and all which 
he may acquire during the pendency of this agree- 
ment, and Cheek shall pay the prince interest at 
the rate of seven and a half per centum per annum 
on all money advanced to him by the prince. 


“3. Cheek to deliver wood at Bangkok at an | 





estimated price of three pikot, and this sum shall 
be released to him on account to be used in carry- 
ing on the work in the upcountry. 

“4. At the end of each season (about the 31st 
March) Cheek to make up his books and render 
statement showing stock in hand, cost of hand- 
ling and balances to profit for the year. 

“5. Cheek to have the management of the work- 
ing of the forests and the buying and selling of 
the wood in Bangkok, with the sole condition that 
he should not sell it at less than the upset price of 
three pikot without giving the option of purchase 
to the prince. 

“6. Cheek shall make up the books on the 31st 
of March of each year, and the profits shall be 
divided — one-third to the prince and two-thirds 
to Cheek. 

“7. During the currency of this agreement all 
forest leases now held by Cheek, or which may be 
acquired by him, shall become the property of the 
prince. 

“8. All teakwood held by Cheek, or which he 
might work during the same period, should be 
dealt with according to the terms of this agree- 
ment. An exception was made as to 4,400 logs to 
be delivered to the Borneo Company, Limited. 

“9. This agreement to remain in force for a 
period of ten years unless Cheek should at any 
time settle up the account and pay to the prince 
such sums as are due him. 

“to. Cheek to, from time to time, advise the 
prince as to all transactions concerning the busi- 
ness. 

“11. The prince was not to be liable for any 
losses in the conduct of the business.” 


CHEEK A PARTNER OF THE KING. 


Under the agreement of which I have given a 
full synopsis Cheek, then virtually a partner of the 
king, conducted his business on a larger scale. 
The timber is found in the upcountry, where it is 
first girdled and allowed to stand two years before 
it is dried sufficiently to allow its being cut. It is 
then felled and dragged by elephants to the nearby 
When 
that time comes the elephants push, pull and drag 
the logs down to the larger streams, and when 
another season comes around these are rafted and 
run down to Bangkok. It is often seven, and the 
usual average is five, years from the girdling of 
the tree to its sale in Bangkok. 

It may be allowable to illustrate this account for 
the Law JourNaL by the lines from Kipling’s 
* Mandelay: ” 


waterbeds to await the next rainy season. 


“Elephants a-pilin’ teak 
In the sludgy, spudgy creek, 
Where the silence ’ung that ’eavy you was ’ari 
afraid to speak!” 
The first year was a good one —that is, the 
rains came in season, and were in quantity and 
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duration sufficient for the work. Cheek had, how- 
ever, just got fairly started, and had only a small 
balance to profit. This the divided and gave the 
king, or the royal treasurer (it was all the same 
thing in that country of an absolute despotism) 
his one-third of the net proceeds after deducting 
and paying the interest at seven and a half per 
centum. 

The next year — that which ended March, 1891— 
was a “ bad year” —that is, the rains failed or 
came at the wrong time, and as a result Cheek’s 
logs were stuck in the upcountry, and he had no 
money in hand to pay the interest. He could 
figure out a good profit on the year’s business, 
but the assets were far in upcountry, and not avail- 
able for a dividend. 

Cheek might possibly have saved out of the 
business enough to pay the interest, but he would 
have done so at the expense of the business, as 
the foresters and army of keepers and other work- 
ers had to be kept in his employ and ready to start 
the rafting out when the rains should come. Each 
one of these was usually in his debt and could not 
be dismissed without losing the debt. Under these 
circumstances, after correspondence, the Prince 
wrote Cheek, April 27, 1891, as follows: 

“In the event of the above sum of ticals 
60,252.79 (the interest for the year) not being paid 
on or before the 31st of March, 1891, compound 
interest at the rate of 7% per cent. per annum 
will be charged thereon.” 

Cheek protested that this was not just; that the 
interest should not be compounded but allowed 
to run, as the year had been a bad one; neverthe- 
less he submitted to it and passed the year’s in- 
terest to principal account. 

During the coming year he kept his business 
going on the same scale and got out an immense 
number of logs in the up-country. He, also, at 
the direction of the prince, acquired additional 
valuable leases of forests and used some of the 
money derived from the sales of the few logs 
rafted down for this purpose. But when the time 
for the rains came the rains came not. Indeed, 
it was the worst year ever known in the history 
of Siam. When the 31st of March, 1892, came he 
had no money with which to pay the interest. He 
could, as before, show immense assets in the up- 
country. He had made the advances to the for- 
resters and keepers so as to continue the business 
another year, but this had exhausted his funds. 
He expected, as before, that the interest would 
be charged up to principal account and even with 
this added burden, so great was the amount in 
value of the logs he had ready for running down, 
that he was willing to let it go. 


CHANGE IN Po ttcy. 
But in the meantime the policy of Siam had 


changed. In 1889 and before that time the legal 
adviser of Siam had been an English barrister 


XU 





named Michell. He had been displaced and M. 
Rolin-Jacquemyns, a Belge, installed, and the 
policy had changed from anti-French to pro- 
French. These new interests looked with envious 
eyes at the ten years’ contract held by an Ameri- 
can in the teak business. It was practically a 
monopoly so far as the government favor could 
make it. He had still seven years to work and 
an immense fortune in sight, almost in hand. He 
was away off in the wp-country and not aware of 
these changes, so that he did not know that his 
proposition for the interest to go to principal 
would be rejected until it was too late to get the 
money out of the logs. 


ATTEMPTING TO SUB-MORTGAGE. 

When Cheek found out the determination of the 
Siamese to collect the interest he attempted to 
close a loan with two other companies, both Brit- 
ish, each of whom formally offered to advance him 
a large sum on the logs as they lay, and run them 
to Bangkok. This, however, the Siamese refused 
to allow him to do, although he was clearly enti- 
tled to do it for the purpose of getting the logs 
down to market. 


Stam SEIZES THE PROPERTY. 

After much correspondence, Siam finally, in 
August, 1892, seized all the logs in the river bear- 
ing Cheek’s brand, and proceeded to sell them for 
general account. 

They also attempted to seize the elephants, and 
actually declared theirs the forest leases held and 
acquired by Cheek. 

Cueek Makes A CLAIM. 

Finding that he could come to no arrangement 
with the government, Cheek, in the latter part of 
1892 and early part of 1893, made a claim against 
Siam for the balance, which he claimed for losses 
and damages, of rupees 341,113. 

This claim was sent on to the department of 
state in that year, and Mrs. Cheek, then as now 
residing in Oakland, Cal., came on to press it. 
Major M. S. Hopkins, néw retired, was originally 
employed by her, and this confirmed by a power 
from Dr. Cheek. I became associated with him 
later in the year, and he was soon compelled by 
reason of ill-health to retire from any except ad- 
visory connection with the case. 


CONTRACTUAL CASES. 

This was a purely contractual case, and the rule 
of the department in regard to such has been 
stated as follows: 

“This government will refuse to intervene to 
press, by any means looking to force, contractual 
claims by citizens of the United States on foreign 
governments, offering in such cases only its good 
offices. (Wharton Int. L. Digest, p. 656.) 

“ Citizens of the United States who take up 
their abode in a foreign country, and enter into 
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contracts with the citizens or public authorities 
there, are presumed to make their engagements in 
accordance with, and subject to, the laws of the 
country where the obligations imposed by the 
contract are to be fulfilled, and are ordinarily re- 
mitted to the remedies afforded by those laws for 
the redress of grievances resulting from breaches 
or non-fulfillment of such (Ib.,  p. 
657.) 

We were obliged to base our request for the 
interposition of the United States on the prin- 
ciple laid down by Secretary Frelinghuysen in 
Mss. Dom. Let. 1882, as follows: 

“In regard to which (a contractual case) diplo- 
matic interference is never put forth, except when 


contracts.” 


there is a failure or denial of justice shown in con- 
nection with it; but even in these cases, where the 
claim presents peculiarly meritorious features, the 
government will make use of its good 
offices with a view to facilitating the efforts of the 
claimant to obtain an adjustment of his claim.” 
(Ib., p. 662.) 

It was difficult to get the then solicitor and 
secretary to jake up the case, but when they did 
they gave it their vigorous and hearty support. 
The matter was laid before Siam with the sugges- 
tion that it take steps to protect Dr. Cheek and 
repair any wrong done him. To this Siam made 
reply denying in that Cheek had been 
wronged, and claiming that he was in the debt of 
that government for a very large sum. 

Our government then made a full and complete 
exposition of the claim to Siam, and held that the 
claim was not only in its opinion a just one, but 
that the amount claimed by him seemed to be en- 
tirely reasonable. 


also 


toto 


The Siamese government was 
requested to take such steps as would do Cheek 
the justice our government thought him entitled 
to. The casé as stated above was based on the 
original claim, with such additions as we could 
give it here, and the principles there stated have 
been approved by the court of last resort. 

To this Siam, through M. Jacquemyns, made 
most elaborate denial and absolute refusal, and 
showed that Cheek 
owing him anything. 


owed them instead of their 


ABANDONMENT, WAR OR ARBITRATION, 

With the case in this condition there was but 
one of three remedies. The claim must be aban- 
doned, it must be arbitrated, or, if pressed further, 
hostilities would follow. I was not in favor of the 
first or the but was overruled by Mr. 
Olney, who, as I stated at the time, in my opinion, 
would arbitrate the title to his own hat, and the 
tedious steps as to arbitration followed. 

I desired that the case be heard’in this country, 
and then when this had been refused, in Europe, 
while Siam insisted that it be held in the Far East. 
In finally acceding to this condition, we ‘had the 
opportunity of getting in the request that there be 


second, 


-that if the award went against 


‘at Shanghai for China and Japan. 





‘but one arbitrator, and that he be at once an 


Englishman and a lawyer. When these details 
had been arranged, when the Kellett case had been 
eliminated, and we had allowed that the case of 
Siam against Cheek should go to the arbitrator, 
there remained but one question. Siam desired 
Cheek that the 
United States should respond for the damages. 
This was of course refused, and in 1897 the proto- 
col was signed at Bangkok by Minister Barrett 
and Prince Devawongse. 
THe Protocot. 

By this document every question of law and fact 
was to be referred to the decision of Sir Nicholas 
John Hannen, her Brittanic majesty’s chief justice 
The dates for 
the filing of evidence, for the opening of the court 


at Bangkok and other details were carefully set 


‘forth. 


Hav- 
award 


Cheek 


One clause is worthy of special mention. 
that the 
against the 
estate, the seventh and last article declared: 

“Should either party to this protocol fail to 
comply with its provisions, the effect thereof shall 


ing in article six provided 


should be against Siam or 


be determined by the arbitrator.” 
MINISTER BARRETT’S SERVICES. 

At a later date the claimant and her attorney 
will make suitable acknowledgment to Mr. 
rett for his continued and most valuable services 
in this celebrated but here I 


3ar- 


case, can at least 
refer to them briefly. 

Mr. Barrett went there a new man in diplomacy, 
to the court where delays and devices for not 
doing things are more in evidence than in any 
ther country in the world. To speak plainly, he 
had to make the legation respectable, and assert 
confidence. He 
It is stated that he 
studied the case for nearly a year, without having 
anything to do with Dr. Cheek, and finally e- 
came convinced of the justice of the case and of 
the legality of his contentions. 


his right to be considered with 


did all this in short order. 


This done in due 
erder, he gave the case his exclusive attention, and 
never faltered 


nor allowed the Siamese gover. 


ment to delay ‘the matter more than was necessary. 
Dr. Cueek’s Death. 

Dr. Cheek had hoped and expected that the 
United States would send a war vessel to Siamese 
waters and demand justice. When he at last found 
this was not to be done, and his position there was 
untenable, he decided to visit this country to urge 
his case. In the struggle his health had become 
seriously impaired, and he died at Bangkok when 
just about to set out for home, on July 4, 1895. 


Mr. BARRETT’S PROTECTION OF OTHER PROPERTY. 


Not content with the seizure of the teak logs, the 
Siamese had attempted to take over the elephants, 
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and were only prevented by the interposition of 
our legation. Besides this, they, in 1893, issued 
the famous “ Chieng Mai” order or ban, by which 
all persons were forbidden to retain any of Cheek’s 
property or to pay him any money, but were to 
turn this property and money over to Siamese 
officers designated. The penalty for refusal was a 
criminal punishment, and that, in a land of abso 
luteism, meant his utter ruin. Mr. Barrett pre 
served to him the use and possession of the ele- 
phants, but these without paying labor are not a 
profitable asset. 


ARBITRATION. 

Sir Nicholas sat in Bangkok in February, and 
returned to Shanghai, whence he, on March 2rt, 
i898, signed and mailed his decision. The whole 
proceedings were of the most dignified character, 
and reflected honor and credit on the two govern- 
ments, parties thereto, and to the representatives 
of the Cheek estate, and the result has been ac- 
cepted as the highest and most authoritative state 
ment as to the important questions at issue. 


Mr. Moore’s Optnton. 

In referring to the case recently, Mr. Moore, 
assistant secretary of state, told me that the Cheek 
case had involved more novel international law 
questions than any other for many years. 


DECISION OF THE ARBITRATOR. 
The decision consists of (1) a memorandum, 
giving his findings as to the law and the facts: (2) 
the award proper, and (3) an account, showing 
how he arrives at the condition of the Cheek 
estate as at the 31st of March, 1898. Each is 
signed and dated. 


MEMORANDUM (SyNopsts). 


Whether or not a breach of the conditions of the 
mortgage or agreement had taken place, Siam 
adopted a wrong course in entering into posses- 
sion of the mortgaged property. There was a dis- 
pute, within the meaning of the treaty of 1856, 
and it was not competent for one party to act 
without reference to the authorities of the other. 
Siam should have appealed to the United States 
consul before taking this action. 

As to the alleged default in the terms of the 
agreement, it was for the party alleging this to 
prove the default. 

Siam alleged: 


1. Payment of interest of 31st of March of each 
year. . 
2. An 


undertaking not to swh-mortgage the 
property. 

3. To deal with the property in certain specified 
ways. 

4. To deliver to 
proper accounts. 

None of these are specifically contained in the 
agreement or mortgage, except as to the ac- 


Prince Warawan 


Nakorn 





counts. And as to this point he finds that Cheek 
furnished reasonably proper accounts, and that the 
prince waived the production of other and better 
accounts. 

As to the second head — the sub-mortgage — he 
holds that Siam cannot reasonably import it into 
the case; that in any event, if Cheek did seek to 
do this, he did so to be able to realize on property 
in which Siam was interested and which was then 
unproductive; that such sub-mortgage, if given, 
would have been a proper act and for the general 
good. 

As to the third, he dismisses it with short cere- 
mony. 

In regard to the first, and the main cause of the 
case, the question of interest, he discusses it in a 
masterly way. 

That interest at the rate stated was payable is 
undoubtedly one of the conditions of the mort- 
gage. Siam alleged that this was payable on the 
3tst of March of each year. He does not find an 
undertaking in so many words to do this in either 
document, and does find that the usual words 
(“ payable annually ’’) are not to be found in them. 

From the evidence and letters passed he finds 
that at the time of making the contract Prince 
Warawan Nakorn had no distinct idea as to the 
time when interest should be paid. First he 
claimed monthly, then quarterly, and finally agreed 
that it should be computed annually. 

He also finds that Cheek never contemplated 
that he must pay annually under all circumstances. 

If it was not so stated in the mortgage, nor so 
intended and proven to be so intended by both the 
parties, there could be no default. 

He therefore holds Siam wrong in claiming de- 
fault, and wrong in the manner it adopted in en- 
forcing that view. 

The “ Chieng Mai” order or ban he finds to 
have been a “ boycott,” and not only illegal in 
itself, but based on an unlawful assumption as to 
the default. 

He holds that the estate is entitled to be placed 
in the same position, as nearly as can be, in which 
it would have been had Cheek been allowed to 
retain the management of the property and busi- 
ness to the end of the ten years. 5; 

He declines to assess any penalty against Siam, 
as he believes she acted in good faith and believed 
herself within her rights. Then, too, she con- 
sented to lay the matter at rest by means of an 
arbitration. 

He allows the 3% claimed by Dr. Cheek in the 
original claim for expenses of collection. 

Finally he says that he appends an account 
showing how he arrives at the condition of the 
estate. 


AWARD. 


The award comes next, and is substantially as 
follows: 
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He declares the estate freed from the mortgage 
and all claims of Siam, and orders the payment by 
the latter to the estate of ticals 706,721. 


THE Account. 


In this document he takes the condition of the 
estate at the end of the season 1892-3 and carries 
it out to the end of the ten years’ period, showing 
a balance to agree with that stated in the award. 

He calculates, or computes, the logs which were, 
or would have been, delivered at Bangkok each 
year, deducts from the selling price the costs of de- 
livery and commission, and from this deducts the 
one-third of the net profits. The remainder, being 
the net proceeds (less one-third of the profits, 
which, as per the agreement, were to go to the 
king), is taken from the balance due the king 
each year until the debt is wiped out and a balance 
shown to the estate. Interest is charged each year. 

At the end of the season 1897-8 he finds this 
balance due the estate as ticals 316,137; but he 
allows for 1,834 logs in hand in August, 1892, ticals 
170,000; and for the difference between a flourish- 
ing business and a going concern he allows ticals 
200,000, and 3% orf ticals 686,137, 20,584, making a 
total of ticals 706,721. 


ERROR IN THE AWARD. 


On my return from California, whither I went to 
consult with Mrs. Cheek, I found in my office the 
certified copy of the decision of Sir Nicholas. I 
had already had the first and second, but not the 
account. In making the careful study of these 
documents to which they were entitled, I discov- 
ered, near the end of the account, an error in com- 
putation, the correction of which will increase the 
award ticals 54,933, or, in United States gold at 
28% cents, $15,655.90. The error is in the item of 
the one-third of the profits to be credited to the 
king. This item he takes each year thus: He 
multiplies the number of the logs delivered in 
Bangkok, or which should be delivered in Bang- 
kok, and multiplies their number by an arbitrary 
fixed swum, which he decides is the profit at which 
the logs were that season sold for. This product 
gives the net profit. Then he has the line: 

“Less one-third profit at ticals per log, ticals.” 

This profit per log varies from five to ten ticals. 
But each year for five years he gets this item in 
the same way. The one-third only is taken from 
the Cheek credit. In the sixth year, however, 
although he states the item in the same way as in 
previous years, and while he multiplies the num- 
ber of logs by the profit per log, he omits to 
divide by three, and deducts the entire net profits 
from the Cheek credit. 

It is very strange that such an error could have 
got by all the parties in interest and come clear 
here to be discovered by me, the last one in the 
line. But the matter seems to be so plainly an 
error, and one of the sort that any court would 





correct on its attention being called to it, that I 
brought it to the notice of the department. The 
latter, after consideration, has instructed our new 
minister, Mr. King, to bring the matter to the 
* attention of the arbitrator and the Siamese goy- 
ernment for their appropriate action in the prem- 
ises,” if the error is found to have been made. 


As To Mr. BARRETT. 


I do not have the pleasure of this gentleman's 
acquaintance, but I have had many letters from 
him, and have read the other many he has written 
to Mrs. Cheek during the long time she has been 
waiting and hoping, almost against hope, for a 
successful termination of this case. I know well, 
from fifteen years’ experience abroad in our con- 
sular service, the vast amount of drudgery and 
thankless labor Mr. Barrett has gone through in 
this case. 

It is not too much to say that he has done, in the 
via diplomatica, as much for American interests in 
the Far East as Dewey has done with our brave 
men manning with matchless skill the American 
ships at Cavite. Heretofore our interests have 
languished, our citizens have been wronged and 
redress refused or delayed until reparation was 
impossible. In the Cheek case Barrett has done a 
work which has given us and him a grand stand- 
ing and a repute, as well as brought about a de- 
cision which assures us the future. To this 
peaceful result comes now the power of force, that 
which I preferred in this case, which will maintain 
the high standing reached by Barrett. 

It is hardly necessary for me to add that this 
case seems an additional argument in favor of the 
retention of such men in a permanent diplomatic 
service, for the honor of our flag and the advance- 
ment of our commercial interests abroad. 

Warner F. Sutton. 


July 12, 1808. 


LANDLORDS’ LIABILITY FOR INJURIES 
TO STRANGERS ON DEMISED 
PREMISES. 


HERE is no equally important question in the 
vast subject of landlord and tenant on which 

so much uncertainty has hitherto prevailed as to 
the extent of a landlord’s liability to third persons 
for injury caused to them through the defective 
condition of the demised premises. For many 
years the law has been thus stated in Woodfall’s 
Landlord and Tenant: “ It may be taken as a gen- 
eral rule that the tenant and not the landlord is 
liable to third persons for any accident or injury 
occasioned to them by the premises being in a 
dangerous condition, and the only exceptions to 
this rule appear to arise when the landlord has 
either (1) contracted with the tenant to repair; or 
(2) where he has let the premises in a ruinous 
condition; or (3) when he has expressly licensed 
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the tenant to do acts amounting to a nuisance” 
(16th edit., p. 773). The second of these excep- 
tions is the proposition which has given rise to 
most difficulty, while it is perhaps the case of most 
general application. The authority cited for the 
statement in Woodfall is Nelson v. Liverpool 
Brewery Company (2 C. P. Div. 311). But that 
case did not really decide this point, though the 
dicta of the judges there lay down the rule sub- 
' stantially in the terms of the first and second of 
Woodfall’s exceptions. In so far as these dicta 
be considered as authorities, they are 
shaken, if not overruled, by the recent case of 
Lane v. Cox (76 L. T. Rep. 135; [1897] 1 Q. B. 
415), where it was distinctly held by the Court of 
Appeal that a landlord who lets an unfurnished 
house in a dangerous condition, he being under no 
contractual liability to keep it in repair, is not 
responsible to a person using the premises for 
personal injuries happening during the term, and 
| due to the defective state of the house. 

It is, however, necessary to distinguish the case 
of Miller v. Hancock (69 L. T. Rep. 214; [1893] 
2Q. B. 177), which at first sight may appear to 
| be in conflict. That was the case of a building the 
| different floors of which were let out separately as 
chambers or with a staircase, 
which remained in the possession and under the 
control of the landlord. 


are to 


offices common 
A person who used the 
staircase for the purposes of business with one of 
the tenants was injured through its defective con- 
dition, and he was held entitled to recover from 
the landlord. The ground of his claim as put by 
the Court of Appeal was this: that there was by 
_ necessary implication an agreement by the defend- 
ant with his tenants to keep the staircase in repair, 
and inasmuch as the defendant must have known 
and contemplated that it would be used by persons 
| having business with them, there was a duty on 
his part towards such persons to keep it in a rea- 
sonably safe condition. A material point in this 
) case was that the landlord retained control over 
) the staircase. This he did not let, though it was 
the only mode of access which the tenants had to 
their respective tenements. This, as Lord Esher 
remarked, might be called an easement, but it 
was, in his opinion, under the circumstances, such 
an easement as the landlord was bound to keep so 
as to afford a reasonably safe entrance and enit to 
the tenants. “ It seems to me,” said his lordship, 
“that there is an implied obligation on the part 
of the landlord to the tenants to that effect, or 
else he is letting to the tenants that which will be 
of no value to them. What is the use of a second 
floor to any one if the staircase by which alone 
there can be access to it is to be allowed to go to 
tuin? Furthermore, it is obvious that in such a 
case the landlord must know that premises so let 
will be of no use to tenants unless those who sup- 





ply or deal with them also have access to the 
premises.” This is eminently common sense; but 
the case is entirely different from that of a house 
let to a tenant in the ordinary way, as to which it 
is submitted that, apart from contract, the landlord 
is not liable to strangers for injuries caused by 
non-repair of the premises, whether they were out 
of repair at the time of letting or subsequently. 
Although Lane v. Cox is referred to in the latest 
edition of Woodfall, the above statement of the 
exceptions is left as it was, although difficult to 
reconcile with that case. 

An attempt was made, and for the time being 
successfully, in the recent case of Broggi v. Rob- 
ins, heard before Mr. Justice Day, to apply the 
doctrine of Miller v. Hancock to circumstances 
which certainly differ considerably from those 
which led to the judgment in the latter case. One 
Davide Broggi took two rooms in a house belong- 
ing to the defendants on a weekly tenancy. There 
was a conflict of evidence as to whether the land- 
lords agreed to do any, and if so what, repairs. 
The floor and fireplace of the rooms were, when 
let or soon after became, defective, with the result 
that the plaintiff, a young child of the said Davide 
Broggi, was injured. In an action by this infant 
plaintiff against the landlords the case was put as 
one arising ex delicto; that even if there was no 
express agreement by the landlords to repair, there 
was a duty on their part to do so, on a principle 
somewhat analogous to that on which Miller v. 
Hancock was decided. The landlords, said plain- 
tiff's counsel, must have contemplated ithat the 
room would be used by the tenant’s children. 
There was, therefore, a ‘breach of duty on their 
part, and in accordance with the rule enunciated 
in Heaven v. Pender (49 L. T. Rep. 357; 11 Q. B. 
Div. 503), any one injured through such breach 
could sue. 

This argument would, of course, be too wide 
unless it were intended to confine the rule to in- 
juries to one of the class of persons contemplated 
by the parties as likely to be affected by such fail- 
ure of duty. However, Mr. Justice Day,-notwith- 
standing Lane v. Cox, which was naturally cited 
against the plaintiff's contention, held that the 
action was maintainable on the ground that, even 
in the absence of express agreement, the tenants, 
having regard to the uswal practice in thouses of 
that class, had a right to expect reasonable repairs 
to be done, and that the defendants, after notice 
of the defect, had neglected to do such repairs. 
It is difficult to see how this decision can be sup- 
ported consistently with Lane v. Cox. Possibly 
the house was considered to be a common one, 
such as a tenement-house or house let in flats. 
The objection, however, to this view is that the 
injury was not, as in Miller v. Hancock, one re- 
sulting from a defect in such portions as were 
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common to all the tenants —i. e., the staircases — 
but arose through a defect in that portion which 
was in the separate occupation of the tenant. 
There appears, then, to be nothing to differentiate 
it from the case of an ordinary tenancy to which 
the ruling in Lane v. Cox would apply. The ar- 
gument used by the plaintiff would equally apply 
to any premises let for occupation, as it can 
scarcely ever be the case that the landlord con- 
templates the tenant as being the only person 
who will use them. The subject is one of such 
great and general importance both to landlords 


and tenants that it is highly desirable that at the — 


end of this nineteenth century their relative posi- 
tions should be definitely ascertained. Unless Mr. 
Justice Day’s decision be reversed, the law as- 
sumed to have been settled by Lane v. Cox will 
once more be thrown into confusion.—Law Times 
(London). 


el 


SUPREMACY OF LAW OVER MILITARY 
FORCES. 


HOEVER wishes to understand what is 
meant by the supremacy of the law in Eng- 

land should study carefully Marks v. Frogley 
({1898], 1 Q. B. 306, 67 L. J. Q. B. 284). The 
essence of the case is that Private Marks was a 
member of a volunteer corps, and while being 
trained with a portion of the regular forces, and 
therefore clearly subject to military law, was 
charged with theft. The period of training was 
just at an end, but the adjutant ordered Mr. Marks 
to be taken in military custody by a sergeant and 
two privates of his corps to Mr. Marks’ place of 
residence, and there be handed over to the civil 
authorities for trial. This was done. Mr. Marks 
was subsequently tried for theft and acquitted. 
He thereupon brought an action against the 
soldiers, and obtained a verdict of £300 from the 
jury. The defendants objected, as a matter of 
law, that they and Mr. Marks were all of them 
subject to military law, and for the time, in effect, 
soldiers, and therefore that what they did was 
justifiable under the Army Act, 1881; and further, 
that even if the order they obeyed was in fact il- 
legal, it was not obviously illegal, and that the 
defendants, being under military law, were bound 
in any matter which was not obviously unlawful to 
obey the command of their superior officer. These 
defenses were fully considered by Mr. Justice Ken- 
nedy, but. he held them to be worthless. They 
failed on one ground only. <A volunteer ceases 
to be a person subject to military law when the 
period of training is over, and this even though 
the corps has not been formally dismissed. No 
one, let it be noted, imputed any moral blame 
either to the captain who ordered or to the soldiers 
who carried out the arrest of Mr. Marks — there 
was no charge against them either of negligence 





ape ——— 


or of malice; their only error was that they un- 
wittingly broke the law, and believed that the ruk 
of military law continued when in fact it had 
ceased to be in force. The very simple but im. 
portant moral of the whole case is that soldiers, 
like other men, must obey the law, and if they 
unwittingly break it, do so at their peril. 

Marks v. Frogley inevitably suggests at this 
moment the contrast between English and Frene} 
ideas of law and justice. The case involved the 
cenduct of a military officer, and touched upon 
the question, What is the limit of obedience owed 
by soldiers to their superiors. Yet the whole mat-f 
ter was settled by an ordinary judge and jury a 7 
calmly and easily as an action brought by a pas 4 
senger against a railroad company for injuries 
caused by the negligence of their servants. Capt 
Foote, we may be sure, had never the remotes 
intention of defying the law; his soldiers did noth 
dream that they were insulted by being made de-P 
fendants in an action before an ordinary judge and 5 
jury. We may be perfectly sure that the spectator 
present at the trial neither hooted the plaintiff nor 
cheered the defendants. Counsel did not talkf 
about the honor ‘of the army being at stake. Thef> 
whole proceeding, judged by a French standard 
must be pronounced intolerably tame, but it wah 
thoroughly calm and thoroughly business-like 
Nor need any one suppose that the judgment de. 
livered by Mr. Justice Kennedy in any way under- 
mined the reasonable discipline of the army 
Marks v. Frogley rather supports the doctrin 
pronounced by Willes, J., and approved by 
Stephen, J., that a soldier acting under the orde fh 
of his superior is justified in doing any act which 
is not on the face of it illegal. All that Marks \ 
Frogley does prove is, what every Englishman al-P 
ready knew, that a soldier cannot, even with the 
best intentions, go beyond the power given hin 
by law. — The Law Quarterly Review. 

The Court of Appeal on May 7th reversed the 
judgment of Mr. Justice Kennedy on the ground 
that at the time of the arrest the subjection of thef 
parties to military law had not ceased. (33 Law 
Journal, 255.) The force of the remarks made inf 
the case is not, however, affected. 


a 


CRIME VERSUS FRAUD. 


Rex v. WHEATLY, 2 Burrow, 1125, 1 W. Brack 
273. 
This case, though old in point of time, 
Lays down the rule whereby a crime 
May by one test distinguished be 
From unindictable injury. 
Title of action; plaintiff, Rex; 
Defendant, Wheatly of Middlesex. 
The following as facts appear: 
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Defendant made a deal in beer 

With Webb, who now to charge offense 
Prefers complaint of false pretense. 
‘Twas eighteen gallons Wheatly sold. 
‘Twas sixteen cnly that Webb told 

And claimed that Wheatly per his dolum 
The difference, two gallons, stole ’em. 
\nd so he seeks his sovereign’s court 
To haul up wicked Wheatly short. 
Then says the court: “ Our judgment be 
\rrest the Wheatly instantly.” 

* Arrest the judgment,” Wheatly cries, 
\nd to the court in Bane applies. 

Lord Mansfield spoke: * It is not right 
In such a case that one indict. 

At most ‘twas fraud; 
‘Twixt that and crime, distinction’s broad. 
Crime doth the public all offend; 

We lend 


Our aid to land within the pale 


This was no crime. 


This but a single man. 


Of dungeon dank and noisome jail 
Those who bad measures use and weights, 
For that crime always operates 

Against the public. 
We recognize but just one phase. 


In this case 


A suit at law's the remedy 
\gainst defendant here, if he 
Through fraud, deceit or any cause 
Brought on the prosecutor loss. 
Discharge defendant without day. 
Mansfield, J. 
Judgment unanimous on the spot. 
Foster and Wilmot. 

Curtis GRAHAM. 


These are our sentiments. 
Denison, 


BERKELEY CAL., June, 1808. 


Legal Rotes of Pertinence. 


There were thirty-seven new members added to 
the New Jersey bar at the June term of the Su- 
preme Court, one of them Miss Florence M. Rose, 
of Newark. 

Hon. J. D. 


tw» years one of the professors of the Cincinnati 


3rannan, of Cincinnati, for the past 


Law School, has accepted a call as a member of 
the faculty of Harvard University Law School. 
\mong those who perished in the awful catas- 
trophe of the sinking of the French liner La Bour 
gogne on the morning of July 4 was Mr. Anthony 
Pollok, of the firm of Pollok & Mauro, patent 
attorneys, of Washington, D. C. Mr. Pollok was 
one of the most prominent patent attorneys in the 
country and had appeared in 


many important 


cases 

The twenty-first annual meeting of the American 
Bar Association will be held at Saratoga Springs, 
N. Y., on August 17, 18 and 19 next. The Inter- 
national Law Association has determined not to 
hold its meeting in America this year. The annual 








address will be delivered by Joseph H. Choate; 
Lyman D. Brewster, of Connecticut, will read a 
paper on “ Uniform State Laws,” and L. C. 
Krauthoff, of Missouri, will present one on “ Mal- 
ice as an Ingredient of a Civil Cause for Action.” 

There seems to be no doubt that the Hon. Elgin 
Adelbert Angell, of the firm of Webster, Angell & 
Cook, of Cleveland, Ohio, was one of the victims 
of the Bourgogne disaster. Mr. Angell was one of 
the brightest members of the bar of Ohio. Tax 
law was a specialty in which he excelled, and he 
was a member of the State Tax Commission of 
Ohio. Mr. Angell was 48 years of age, and was 
born and raised at Forestville, Chautauqua county, 
N. Y. He was graduated from Harvard Univer- 
sity in 1873, and in 1875 from Harvard Law 
School. After being admitted to the Ohio bar in 
Youngstown, he went to Cleveland in 1877, and 
had since that time practiced with ability and dis- 
tinction. 

The Supreme Court of New Jersey has disbarred 
Horatio N. Barton, one of the trio of Trenton 
lawyers whose case was recently investigated by 
Justices Depue, Van Syckel and Garrison. Barton 
and his partner, Aaron V. Dawes, were counsel 
for Col. Thomas S. Chambers in a case that was 
settled out of court, John Sykes being counsel for 
the other side. Chambers was compelled by his 
counsel to pay $8,000 to settle the case, and it 
turned out afterwards that the case was compro- 
mised for $4.750. Two years later, when the fraud 
was discovered, Barton made restitution, but in- 
stead of paying the money back to Chambers, paid 
Bar- 
ton, at the hearing, admitted overcharging Cham- 
bers, and sought to implicate Sykes as a partner to 
the transaction. The 


exonerated 


it over to Sykes’s client in Sykes’s presence. 


dis- 
appar- 
, and reserved 


in addition to 
Dawes, 
ently had no part in the negotiations 
decision in the case of Sykes. 


court, 


barring Barton, who 


a 


English Aotes. 


According to a London exchange, the Manx bar 
have decided to adopt the barrister’s wig, and have 
already placed an order with a chancery law firm. 

Mr. Frederick Hitchcock, of Weeke, Winches- 
ter, barrister-at-law, whio died on the 3d of May 
last, aged &1 years, left personal estate of the value 
of £78,946 14s., and the gross value of the whole 
of his estate has been entered at £84,212 19s. 5d. 

Some interesting statistics of flogging have been 
published, which prove that there are half a dozen 
judges who still believe in it as a mode of venge- 
ance or a deterrent, says the Law Times. We do 
not find the name of the lord chief justice, or Mr. 
Justice Hawkins, or Mr. Justice Mathew, or Baron 
Pollock, or Mr. Justice Wright, or Mr. Justice 
Cave. In fourteen years, however, Mr. Justice 
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Day has inflicted 3,766 lashes on 137 convicts; in 
four years Sir Charles Hall is credited with 829 
lashes distributed among 44 convicts. This ap- 
pears to be the highest score. Sir Forrest Fulton 
follows with 39 convicts and 557 lashes in five 
years. Mr. Justice Bruce is next with 509 lashes 
and 23 convicts in five years. The other flogging 
judges have been Justices Grantham (688 lashes on 
31 convicts in nine years), Lawrance, Wills and 
Collins. 

There are to-day, says the St. James’s Gazette, 
5.526 more certified lunatics in this country than 
there were two years ago. That is the startling 
statement contained in the annual report of the 
commissioners in lunacy which was presented to 
parliament on Wednesday. We do not forget that 
it has been officially pointed out that the recent 
apparent increase in the number of lunatics is ac- 
ccunted for by greater strictness of regulation 
leading to larger numbers of patients being drawn 
into the commissioners’ net. But we find it very 
difficult to believe that these swarms of lunatics 
are anything like entirely accounted for by the 
sweep of the net. The meaning of the figures will 
be more clearly realized when we point out that, 
as there are 102,000 persons (in England and 
Wales only) who are officially certified to be in- 
sane, more than five per cent. has been added to 
their number in the last two years.. There is now 
one lunatic to every 308 sane people. 

The case of Regina v. Mason, heard before the 
recorder of London at the Old Bailey on June 20, 
discloses a scandalous condition of affairs with 
respect to the touting for the defense of persons 
imprisoned for trial, says the Law Journal. The 
accused obtained admission to Holloway gaol on 
an order falsely purporting to have been signed 
by a solicitor, and pretended to have been given 
for the purpose of enabling the accused as clerk 
of the solicitor to consult with a prisoner as to 
defending him. The accused got an order from 
the prisoner to take possession of his property. for 
the purpose of raising means for defense, and ob- 
tained and sold the property, but made no pro- 
vision for defense by solicitor or counsel. The 
accused, besides the particular offense charged, 
had, on another occasion, got an interview with 
the murderer of Mr. Terriss, and had sold to a 
newspaper a report of an interview taken under 
the pretense of preparing the defense. This same 
individual had also been previously convicted of 
personating a constable. These revelations led the 
recorder to comment strongly on the scandal 
caused by this method of touting. Some remedy 
for this evil should be devised. The class of tout 
willing to resort to this mode of business has no 
interest in really defending the prisoners. While 
it is difficult to limit access of legal advisers to 
prisoners, it would be better in the interests of 
solicitors and prisoners alike that there should be 





greater vigilance in scrutinizing applications to 
see prisoners. 

The Gazette of the Cyclists’ Touring Club ha; 
made the alarming discovery that it is illegal to 
ride a bicycle without having some person on foot 
or on horseback to guide the machine, says the 
Law Journal. Our contemporary bases its state. 
ment of the law on section 78 of the Highway Act, 
1835, which declares that if the driver of any car. 
riage shall ride wpon it, or upon any horse draw. 
ing it, on any highway, not having some othe: 
person on foot or on horseback to guide the car- 
riage (such carriages as are driven with reins, and f 
are conducted by some person holding the reins} 
of all the horses drawing the same excepted), he 
shall be liable to a penalty. The Local Govern. 
ment Act of 1888 declares generally that bicycles 
are “ carriages within the meaning of the Highway 
Acts,” and in reading the act of 1835 the Gazette 
simply inserts the words “or cycle” after the 
word “carriage” wherever that word occurs, 
however absurd the result may be. We do no: 
think that a general declaration such as that of the 
Local Government Act makes a provision of the 
Highway Act apply to cycles which, on the face of 
it, is only applicable to carriages drawn by beasts 
of draught. In interpreting acts of parliament th: 
courts do not willingly give support to Mr. Burn 
ble’s axiom that “the law is a hass.” And we 
deubt whether a cyclist who leaves his machize 
resting against a gate on the highway has con- 
mitted an offense. It is obvious, from a perusal of 
the act, that the object of the prohibition is to 
prevent beasts drawing carriages from being lef 
unattended on the highway. Under what pro- 
vision of the act it is unlawful for a cyclist to lie 
down near his machine (when it is not causing an 
obstruction) we have entirely failed to discover. 


Rotes of Recent English Decisions. 


Publication—Unauthorized Use of Name — Cal- 
culated to Injure in Profession — Injunction. — 
Defendant published an advertisement of a liquid 
called Sallyco, in which the following passage oc- 
curred: “ Dr. Morgan Dockrell, physician to St. 
Jchn’s Hospital, London, and many of the leading 
physicians are prescribing Sallyco as an habitual 
drink. Dr. Dockrell says: ‘ Nothing has done his 
gout so much good.’” Dr. Dockrell brought an 
action against the defendant, claiming damages, 
and an injunction against the further publication 
of this passage on the ground (1) that the passage 
was libelous of him in his profession; (2) that it 
wis an unauthorized use of his name which was 
calculated to damage him in his profession. At 
the hearing of the trial two questions were left to 
the jury: (1) Was the matter complained of libel- 
ous? (2) If libelous, was it true? The jury found 
that the matter was not libelous, and therefore 
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left the latter question unanswered. Counsel for 
the plaintiff then set up the contention that in spite 
of this finding the plaintiff was entitled to an in- 
junction restraining further publication on the 
second ground alleged in the statement of claim — 
that is, that the matter complained of constituted 
an unauthorized use of the name of the plaintiff 
by the defendant for his own benefit, and such use 
was calculated to injure the plaintiff in his profes- 
Counsel cited Routh v. Webster (10 Beav. 
361), Springhead Spinning Company v. Riley (16 
L. T. Rep. 64, L. Rep. 6 Eq. 551), and Dixon v. 
Holden (20 L. T. Rep. 357, L. Rep. 7 Eq. 488). 
Counsel for the defendant contended that the court 
could not interfere except the use of the plaintiff's 
name was defamatory to the plaintiff’s reputation 
or injurious to his property. He had no property 
in his name (Du Boulay v. Du Boulay, 22 L. T. 
Rep. 228, L. Rep. 2 P. C. 430), and the real 
grcund on which the court would interfere was 
aciual damage to the plaintiff’s reputation or prop- 
erty (Clark v. Freeman, 11 Beav. 112). Held, that 
as no damage had here been shown either to the 
plaintiff's reputation or property through the un- 
authorized use of his name by the defendant, no 
injunction could issue. (Dockrell v. Dougall, Q. 
B. Div., Ridley, J. Law Times Adv. Reports, July 
2, 1898.) 


sion. 


Botes of Recent Amevican Decisions. 


Negligence — Municipality — Streets — Lights 
— Gutters. — A municipality is not an insurer of 
travelers on foot or in vehicles from accident or 
injury, and where, in an action for damages re- 
ceived by tripping in a gutter, the evidence shows 
that the gutter was constructed according to 
necessity, of which the municipal authority is the 
sole judge, and was of the prevailing pattern and 
form, it is error to leave the question of negli- 
gence arising from its construction to the jury. 
There is no legal obligation on a municipality to 
light its streets when their construction is reason- 
ably safe for travel. That is solely a question for 
the municipal legislature. It may do many things 
rot enjoined by law to promote the general well- 
being and comfort of the citizen; but in not doing 
that which no statute commands negligence can- 
not be imputed to it. (Canavan v. Oil City, Pa. 
Supreme Court, XLI Weekly Notes of Cases, 
495.) 

Practice — Death of Defendant During Trial — 
Evidence of Surviving Litigant Not Admissible. — 
The purpose of the statutory rule in excluding the 
testimony of a party in interest in a suit when his 
adversary is suing or defending in a representative 
capacity is to preserve equality of the litigants. 
When the deceased cannot be heard to give his 
version of mutual transactions the surviving liti- 





gant is also debarred from presenting his version. 
The question as to the admissibility of testimony 
must be determined by its competency at the time 
it is offered, and it may then be excluded, not- 
withstanding the witness may have been compe- 
tent to testify at the ‘time of his examination as a 
witness. (Chas. D. F. Smith, app’t, v. Augusta S. 
Billings et al., etc., appellees, Ill. Appellate Court, 
First District. Opinion delivered May 26, 1808.) 
Relief Granted Not Within Proper Scope of 
Action — Alleged Agreement for Illicit Cohabita- 
tion and Joint Rights in Mutual Earnings. — The 
original complaint alleged a copartnership agree- 
ment between plaintiff and defendant, which in- 
cluded an agreement “that they shall live and co- 
habit together,” with a view to subsequent mar- 
riage, and that their mutual earnings should be 
held and used for their joint benefit and support 
during their lives, in pursuance of which they did 
so live together and accumulated property to the 
extent of about $10,000, including a house and lot 
where they lived, all of which the defendant appro- 
priated. The plaintiff demanded that the premises 
be adjudged copartnership property and that she 
be awarded her share therein, and in said com- 
bined earnings. Held, that such an agreement is 
contrary to good morals, unlawful and void, and 
that this court will neither assist in enforcing such 
a ccntract, nor anything which grows out of or is 
dependent upon it. An amendment of the com- 
plaint having been allowed, and the action having 
been tried at Special Term, the court found that no 
partnership had been shown, that the action was 
properly one for breach of contract, and the plain- 
tiff had suffered damage at least to the extent of 
the value of the services of a housekeeper and 
caretaker of defendant’s property, which damages 
should be assessed at $1,500. Subsequently, and on 
the written decision of the judge at Special Term, 
judgment was entered for that amount, and also 
that the plaintiff recover possession of certain per- 
scnal property from defendant, or in default of 
delivery, the value thereof, amounting to $500, 
with costs and allowance. Held, that neither of 
thosc claims could or should be adjudicated in an 
action of the character into which this action was 
transformed by the amendment of the complaint, 
which still must be considered, as shown by the 
prayer for relief, an action for accounting of part- 
nership property, and an award to the plaintiff of 
her equal share in the combined earnings of the 
plaintiff and defendant. While section 484 of the 
Code permits legal and equitable causes of action 
to be united in the same action where both belong 
to one of the enumerated classes, it does not per- 
mit the union of an action at law for breach of 
contract with a claim to recover personal property 
as on claim and delivery, nor does the power re- 
side in the court to make such union in a final 
judgment in an action of this character. Held fur- 
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ther, that there is nothing to sustain the judgment 
for $1,500 damages, as a promise to pay for serv- 
ices must be an express not an implied one. There 
is no evidence of any such express promise nor 
any sufficient evidence of any services rendered by 
the plaintiff in the capacity claimed, her testimony 
showing that whatever she did was done in con- 
nection with an unlawful agreement between her- 
self and the defendant, and not upon any other 
agreement or arrangement whatever. (Mary A. 
Vincent, respond’t, v. Wm. A. Moriarty, appl’t, 
N Y. Supreme Court, App. Div., Second Dept. 
Opinion in full in N. Y. Law Journal, June 16, 
98.) 

Trial — Verdict — Setting Aside. — Affidavits by 
jurors that they misunderstood the instructions of 
the court cannot be received to impeach the ver- 
dict. (Christ v. City of Webster City [Iowa], 74 
N. W. Rep. 742.) 


a 


Rew Books and New Editions. 
By Charles 

ik. 2 

ronto: Canada Law Journal Company, 1808. 


The Canadian Annual Digest, 1897. 
H. Masters and Charles Morse, 


This excellent digest comprises cases reported 
in Supreme Court of Canada Reports, Vol. 27; 
Exchequer Court of Canada Reports, Vol. 5, No. 
4; Ontario Appeal Reports, Vol. 23, Nos. 5 and 6, 
Vo!. 24, Nos. 1-4; Ontario Reports, Vol. 28; On- 
tario Practice Reports, Vol. 17, Nos. 6-12; Quebec 
Queen's Bench Reports, Vol. 6, Nos. 1-5; Quebec 
Superior Court Reports, Vols. 10 and 11; Nova 
Scotia Reports, Vol. 28, Nos. 3-5, Vol. 29, Nos. 
1-3; New Brunswick Reports, Vol. 33, No. 5; New 
Brunswick Equity Reports, Vol. 1, No. 4; Mani- 
tobi Reports, Vol. 11, Nos. 5-9; British Columbia 
Reports, Vol. 5, Nos. 1-2. The the 
Digest is extended by the inclusion of a selection 


scope of 


of cases from the Canada Law Journal, the Cana- 
dian Law Times and La Revue de Jurisprudence, 
which did not appear in the official reports, thus 
The 
authers, Messrs. Masters and Morse, the former 
being reporter of the Supreme Court of Canada 
and the latter reporter of the Exchequer Court of 
Canada, are ideally qualified for the task, and the 


adding materially to the value of the work. 


present volume is another monument to their abil- 

ity and industry. 

The Conflict of Laws in the Province of Quebec. 
3y E. Lafleur, of the Montreal Bar. Mon- 
treal: C. Theoret, 11 and 13 James street, 1808. 

The author of this book is professor of inter- 
national law in McGill University, and the work 
owes its origin to a course of lectures delivered in 
that institution. 


Prof. Lafleur has spared no pains 
to collect and systematize the rules for solving 








conflicts of laws derivable from the codes, statutes 
and jurisprudence of the province, and the work 
cannot fail to prove of much value to his confréres 
at the bar, as well as to students, in pointing out 
the solution of the many difficulties which must be 
met in this branch of the law. 


A Handbook of Bankruptcy Law. By H. Camp- 
bell Black. St. Paul, Minn.: West Publishing 
Company, 1808. 

This is a thoroughly annotated edition of the 
new National Bankruptcy Act of 1898, with refer- 
ence to pertinent decisions under former laws. 
M:. Black in his annotation, which is the result of 
careful study of the authorities during the many 
years past when national bankruptcy legislation 
has been pending before congress, has sought 
especially to elucidate those questions which will 
probably first come before the courts for settle- 
ment — questions of jurisdiction, of procedure, of 
the persons and corporations entitled to take ad- 
vantage of the law, or liable to be proceeded 
against under it, and in regard to the acts of bank- 
rveptey upon which a petition in involuntary cases 
may be founded. Members of the profession, in 
availing themselves of this painstaking work, will 
undoubtedly manifest wisdom, for this edition of 
the National Bankruptcy Law is certain to prove 
of very practical use. 

Canadian Criminal Cases Annotated. Edited by 
W. J. Tremeear, of the Toronto Bar. Vol. 1, 
Part 1. Toronto: The Canada Law Journal 
Co., 1808. 

This volume of 128 pages constitutes vol. 1, part 
1, of Canadian Criminal Cases, which Mr. Tre- 
meear has undertaken to edit and annotate. An 
examination of the work convinces us that the 
annotation has been done with care and conscien- 
It is the intention to include in this 
series not only complete reports of cases under the 
Criminal Code of Canada since its enactment in 
1893, but exhaustive annotations with reference 


tiousness. 


to the Canadian, English and American decisions 
material to the points ot law involved in the cases 
reported, thus forming, from time to time, a com- 
plete treatise on the Criminal Law of Canada, con- 
While intended 
particularly for Canadian practitioners, the series 


stantly brought up to date. 
wil! undoubtedly find many readers in the United 
States. 

The Washington Law Book Co., Washington, 
D. C., has published, in neat pamphlet form, the 
United States Bankruptcy Law of 1898 (with mar- 
ginal notes and index), and the War Revenue Law 
of 1898, with index. The annotation of the Bank- 
ruptcy Law is by the United States attorney-gen- 
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